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Abstract:

The article examined the provisions of sections 21 and 22 of the Land Use Act, 1978 which
provides for consent of the local government or Governor to alienation of Customary right
of occupancy or Statutory Right of Occupancy respectively. The provisions of the
aforementioned sections clearly lay out methods of alienations of right of occupancy for
which consent is required and instances where consent shall not be required. The article
relied on the doctrinal research methodology to analyse the concept of trust as a method
of alienation of right of occupancy with the objective of determining whether consent is
required for creation of trust over land covered by right of occupancy. More so, the article
explored the principles governing creation of trust, evolution of trust, and classification of
trust. The article found that although the Land Use Act does not mention trust as a method
of alienation, creation of express trust does not automatically involve alienation of right
of occupancy by the holder to another. More so, implied trusts are not contemplated by
sections 21 and 22 of the Land Use Act since such trusts arise by operation of law. Based
on the foregoing finding, it is suggested that in determining whether consent is required
for creation of trust, the approach should be based on substance rather than the form of
the trust. Therefore, requirement of consent for creation of trust depends on whether the
trust operates to transfer the holder’s interest to trustee.
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1.1 Introduction

The Right of Occupancy is one of the innovations of the Land Use Act which represents the most
important interests in land in Nigeria. The significance of land for socio-economic development cannot
be over-emphasized because it is a source of food, shelter, clothing and other resources that are
necessary for production.'® Before the Land Use Act, land ownership was characterised by insecurity
of title to land and as a result, commercial banks relied more on the credit of the customer for security
than the instruments affecting land.*®® The Federal Government inaugurated an Anti-Inflation Task
Force in 1975 to identify the cause(s) of inflation in the economy and make recommendation.'® The
Task Force identified the land tenure system as one of the causes of inflation in the country and
recommended that a decree be promulgated to vest ownership and control over lands in the state
governments. However, this recommendation was not accepted but subsequently a Rent Panel to
review the structure of rent in Nigeria was set up in 1976. The Panel also identified the land tenure
system as a major hindrance to economic development and recommended that government should take
control of lands in Nigeria.**’

In 1977, the government set up the Land Use Panel to examine the land tenure system in the
country and make recommendation. Consequently, the Federal Government adopted the minority
report which recommended vesting of lands in the Governor of each state in trust for Nigerians
although the majority report did not recommend nationalisation of lands.**® Nationalisation policy was
to guarantee access to land for development and give the government control over land. To preserve
the title vested in the Governor and to protect the right of Nigerians to land, the Land Use Act created
a Statutory Right of Occupancy (Statutory title) and Customary Right of Occupancy to be granted by
the Governor and the Local Government respectively.!3

Both statutory and customary rights of occupancy are transferable subject to consent

requirement. The consent requirement is important as it ensures security of title by controlling and

134 jbid.

135 ibid, 52.

136 C.C, Okagbue, and A.N. Udobi, ‘An Analysis of Revocation of Right of Occupancy for Unity and Pocket
Layouts by Anambra State Government’ (12)(1)(2024) International Journal of Civil Engineering,
Construction and Estate Management, p.59. doi: https://doi.org/10.37745/ijcecem.14/vol12n14769.
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regulating transactions and proper record keeping.*° However, the holder of a right of occupancy is
not entitled to consent to alienation as of right. Therefore, if the Governor withholds his consent, there
is no sufficient remedy for such a person.'*! In addition, although the law requires consent to be sought
and obtained before alienation, there are certain transactions such as an equitable mortgage by way of
deposit of title deeds and charge by way of legal mortgage which do not require consent because they
do not involve alienation.*? Notwithstanding the foregoing, it is not clear whether creation of trust is
a form of alienation which requires the consent of the Governor for its validity since sections 21 and
22 have not mentioned trust as a method of alienation. Thus, the question is whether the consent of
the Governor is required for creation of trust over land covered by Certificate of Occupancy? The aim
of the article is therefore, to examine the concept of trust and alienation of right of occupancy under
the Land Use Act with the objective of determining whether consent is required for creation of trust

over right of occupancy.

1.2 Meaning and Nature of Trust

It is not easy to give an entirely satisfactory definition of trust probably because trust cuts
across many branches of law and it will not be easy to give a definition of trust for all purposes.
However, trust is defined as “an equitable obligation, binding a person (who is called a trustee) to deal
with property over which he has control (which is called the trust property) for the benefit of persons
(who are called the beneficiaries or cestui que trust) of whom he may himself be one and any one of
whom may enforce the obligation”.}*3But this definition is not altogether satisfactory for it is not wide
enough to cover trust for purposes rather than persons. Trust for charitable purposes (e.g. for the repair
of a church or the prevention of cruelty to animals) may lack human beneficiaries and yet it is valid as
trust and there may also be other trusts which lack human beneficiaries who can enforce them.**

Watt opines that “trust is a unique way of owning property under which assets are held by a

trustee for the benefit of another person, or for certain purposes in accordance with special equitable

140 Megarry,R. and Baker,P.V. Snell’s Principles of Equity, Twenty-Seventh Edition, (London: Sweet & Maxwell
Ltd, 1973) 87.

141 ibid., p.87.

142 Watt, G. Trusts and Equity, Third Edition, (London: Oxford University Press Inc.,2008) 18.

143 D.J, Hayton, Commentary and Cases on the Law of Trusts and Equitable Obligations,Eleven Edition,( London:
Sweet & Maxwell, 2001),1.

144 G.W, Keeton, and L.A. Sheridan, The Law of Trusts, Ten Edition, (London: Professional Books Limited, 1974)
5.

877



obligations”.!*® This definition suggests that obligations arising from trust are equitable in nature
though some equitable obligations are now incorporated into statutes. Similarly, Hayton believes that
“a trust arises where ownership of property is transferred by a person to trustees to be managed or
dealt with for the benefit of beneficiaries or a charitable purpose: such is not part of the trustees’
patrimony but is a separate fiduciary patrimony not available for the trustee’s private creditors, spouse
or heirs.”'*® However, Prof. Keeton seems to give a fairly satisfactory definition as follows:4

All that can be said of a trust, therefore, is that it is the relationship which arises

wherever a person called the trustee is compelled in equity to hold property,

whether real or personal, and whether by legal or equitable title, for the benefit of

some persons (of whom he may be one and who are termed beneficiaries) or for

some objects permitted by law in such a way that the real benefit of the property

accrues not to the trustee but to the beneficiaries or other objects of the trust.

This definition of trust encapsulates all the features of trust and thus has been adopted by the
Nigerian Supreme Court in the case of Huebner vs. A.LE. & PM.CO. Ltd.**® The ownership of the
trustee creates a special relationship (fiduciary in character) with respect to the property. This
relationship imposes on the trustee certain equitable duties and obligations, enforceable in equity
against the trustee by a person (beneficiary under the trust) who has beneficial interest in the trust
property. Along with the trustee’s duties and obligations, there are vested in him, certain powers and
discretions the purpose of which is efficient control and management of the trust property. The trustee
is absolutely responsible for the exercise of his powers (with some statutory restrictions) though in
equity, he must exercise these powers in accordance with the instrument creating the trust and for the
benefit of the beneficiaries.

1.3 Classification of Trusts

The classification of trusts has been a subject of discussion and commentaries by various
writers. In fact, it has been argued that there is no generally agreed classification of trust.}**However,

trust may be classified by reference to different considerations. When classified by reference to the

145 (2017) 14 N.W.L.R. pt. 1586 p.397.
146 Gerhard Huebner v. Aeronautical Industrial Engineering and Project Management Co. Ltd (2017) 14 NWLR
Pt.1586 p. 397 at p. 442, para. F.
147 (n 20) 147.
148 ibid,149.
149 (n 12) 102.
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beneficiaries of the trust, there are private and public trust, trust of perfect and imperfect obligation;
when classified by reference to the station of the beneficiaries’ interest, there are fixed and
discretionary trusts; when classified with reference to the station of the property subject to the trust,
there are completely constituted trust and incompletely constituted and trusts of perfect obligation and
trust of imperfect trusts, and when classified with reference to the mode of creating the trust, there are
express trust, implied trust, resulting trust, constructive trust, secret and half secret trust. *°
Notwithstanding the classification of trust, right of occupancy is a form of real property in respect of

which trust can be created.

1.3.1 Private and Public or Charitable Trusts
A trust is said to be private if it is created for the benefit of an individual or a group or class of
individuals or for some other private purposes and not for the benefit of the public at large.® An
example of this type of trust would be a trust created by a settlor for the benefit of his infant child or
children. Private trusts are generally void for lack of a beneficiary because the law is trite that “a gift
on trust must have a cestui of the trust,” and “there must be somebody in whose favor the court can
decree performance”. >

Public or Charitable trust is a trust created for the general public or at least a section of it as
beneficiaries. Charitable trust can be created orally in the case of personality but it must be evidenced
by some writing signed by the settler or testator where it relates to real property.'>® More so, where the
property is devised to charity under a will, certain formalities such as witnesses and writing must be
complied with.}>* It is however, impossible to give a satisfactory answer to the question ‘what is
charity?’1> However, for a trust to be charitable, its purpose must fall within the spirit and intendment

of the preamble to the Charitable Uses Act 1601.1%0Although the Charitable Uses Act has been

repealed in England, this preamble is classical because of its definition of charitable purposes and has

150 Meakin,R. The Law of Charitable Status: maintenance and Removal. (Cambridge :Cambridge University Press,
2008) p.15.
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156 Wilson, S. Textbook on Trust, Eleventh Edition, (Oxford University Press: United Kingdom,2013) 254;
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been incorporated into the common law.’®” The preamble sets out objects or purposes which can be

considered as charitable.®

The Preamble consequently explains the charitable objects of which the principal objective of
the Charitable Uses Act was to prevent mismanagement of real properties such as land, tenements, and
rents which are subject of charitable trusts.'® Trusts which fall within the words and spirit of the
preamble are charitable. Although the Preamble is outdated and was not intended to be an exhaustive
list of charities, the legal and adopted definition of charitable trust is that of lord MacNaghten in

1160

Commissioner of Income Tax v. Pemsel™" which is as follows.

Charity in its legal sense comprises four principal divisions: Trusts for the relief
of poverty; trusts for the advancement of education; trusts for advancement of
religion; trusts for other purposes beneficial to the community, not falling under
any of the preceding heads. The trust last referred to are not the less charitable in
the eyes of the law, because incidentally they benefit the rich as well as the poor,
as indeed every charity that deserves the name must do either directly or
indirectly.

This classification has been very influential on judges and Charity Commissioners ever since,
and has exerted a greater influence on modern decisions than the preamble to the 1601 Act.*®'The
question whether a trust is charitable or not is one of law to be decided by the Judge in the light of the
circumstances in which the institution or trust came into existence, and the testator’s opinion as to
whether the purpose he has indicated is charitable or not does not affect the judge in reaching a
decision.'®? Accordingly, in Philips & Ors v. Phillips'®®, a bequest whereby the trustees were given
discretionary power to utilize rents and proceeds of a house in certain event in a scheme by which the
testator’s name will be continually kept in remembrance or perpetuated in connection with the work

of Lagos Church Mission was held to be valid charitable trust notwithstanding that the testator’s

motive was the perpetuation of his memory.

1.3.2 Trust of Perfect and Imperfect Obligation

157 (1981) A.C. 531 p.583.
%8 Scottish Burial Reform and Cremation Society Itd. V. Glasgow City Corporation (1968) AC 138, HL
159 Fabunmi, J.O. Equity and Trusts in Nigeria (Obafemi Awolowo University Press Ltd., 2006)251.
160 (1967) 1 All N.L.R. 204
161 (n 12)162.
162 jbid, 162-163.
183 Taiwo, A. and Akintola,O, Introduction to Equity and Trusts in Nigeria (Princeton & Associates Publishing
Co. Ltd, Lagos, 2016) 237-238.
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A trust that has human beneficiaries who can enforce it is called trust of perfect obligation.
Conversely, trust of imperfect obligation is a trust that has no human beneficiary or objects which can
enforce it.®* Examples of such trusts are trusts for the maintenance of understanding between nations
and the preservation of the independence and integrity of newspapers; trust for pursuing inquiries into
a new alphabet.'®For a trust of imperfect obligation to be valid, it must be limited to the perpetuity
period. Perpetuity period is the period of the life of those present at the time of disposition and further
period of 21 years after the death of the survivor.'®® Any attempt to create private trust and apply the
income of the trust to private purpose in perpetuity will fail.*®” However, such trust can be valid as
Charitable trusts because charitable trusts are not trust of imperfect obligation and they are enforceable

by the Attorney General 1%

1.3.3 Fixed and Discretionary Trusts

A trust may provide for terms that are either fixed or discretionary. If the terms of a trust are fixed,
this means that the trustees are given very specific instructions as to how and to whom the subject
matter of the trust is to be distributed. That means, the trustees do not have any power to vary the
amounts given to the different beneficiaries named, or to decide whether or not to benefit one particular
beneficiary over the others'®. A fixed trust might look as follows: ‘I give N5, 000,000 to my trustees
to divide equally between my children, Jacob and Musa’. Here, the trustees have no discretion as to
how to divide the sum of money; they must divide the money equally. Neither is the trustee given any
discretion as to whom the money is to be given. The settlor is clear that that the money is to be divided

equally between the beneficiaries, Jacob and Musa.

To give a further example of fixed trust, the following would come within this category: I give
NS5, 000,000 to my trustees to hold for my children, Jacob and Musa’. Despite the fact that there is no
express stipulation as to how the money is to be divided, the trust will be fixed. In the absence of a

direction as to how the trustees are to divide the money, the equitable maxim ‘equality is equity’

164 ibid.,p.238.

165 (n, 12)163.

166 Available at: https://catalogue.personed.co.uk/assets/hip/gb/hip_gb.../1408224569. Pdf. Accessed on

18/10/2018 at 9:09am

167 ibid.

168 Cook v. Fountain (1676) 3 Swanst. P. 591; Hart, W.G. A Thesis upon the Definition, Classification,
Creation & Interpretation of Trusts in English Law (London: University of London,1957)12.

169 (n, 2) 210.
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applies, and the money will be divided equally between the two children, as with the first example
above.

On the other hand, under discretionary trust, the trustees are given discretion, either to decide
the shares into which the trust fund will be divided, or to decide who will benefit under the terms of
the trust, or sometimes both.}’® An example of discretionary trust is as follows: ‘I give N10, 000,000
to my trustees to divide between those of my children they consider most deserving in their absolute
discretion’. In this example, the trustees have discretion as to how the money is divided. They also
have discretion as to whom the money is given. The settlor has allowed them to choose which of the
children they consider most deserving and divide the money between them. No shares are specified,
and so the trustees are free to decide in what proportions the money is to be divided.

However, this classification of trusts into fixed and discretionary trust can sometimes be
misleading as it gives the impression that all trusts must either be fixed or discretionary. There are
trusts that may not fall under this classification such as trust arising from the presumed intention of
the settler (implied or resulting trusts), and trusts created to benefit the general public such as a
charitable trust. Thus, only express private trust can fit into this classification into fixed and

discretionary trust.

1.3.4 Express and Implied Trusts
All trusts are either express trust which are created by act of the parties, or implied trust which
are created by operation of law.'’* On one hand, an express trust is created by the act of the owner
of the property, either inter vivos (during his lifetime) or by will.1’2 Thus, Express trust can be created
by any of the following methods:*"
a. Declaration of trust inter vivos by the settlor. In such a case, the settlor declares that the
property will be held by him on trust for some beneficiaries.
b. Conveyance of Property to trustees inter vivos: Here, the property is conveyed on trust
to the trustees who are directed to hold the property for beneficiaries. The settlor is
required to take all steps within his power to vest the property in the trustees, using the

appropriate methods and instruments of transfer. For a freehold, deed of grant must be

170 Gilbert Kodilinye, An Introduction to Equity in Nigeria, (Ibadan: Spectrum Books Limited, 1975) 66.
71 (n, 2) 220
172 (2020) 14 NWLR pt.1743 p.48 at pp.100-102, paras.F-G.
173 ibid.,pp.100-102.
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executed for leasehold, deed of assignment must be executed.!’™ It is important to note
that the settlor may appoint himself as one of the trustees.

c. Disposition of Property to Trustees by Will: This is a testamentary trust which is
provided in a will. Therefore, since a will is ambulatory in nature, the trust will not be
operative until after the demise of the testator.

On the other hand, an implied trust is one which is not created by words indicating an intention
to create a trust, but by implication of law. Trusts are not always created by a deliberate act on the
part of a person; rather, the law in certain circumstances may impute a trust. In other words, title to
property may become fragmented by trusts which are imputed or implied by law. Implied trusts can
take one of two forms: resulting trusts or constructive trusts. Resulting trusts are said to be implied
by law. Unlike express trusts, they are not founded on the express intentions of the person creating
the trust, but they are based on the presumed intention of the settlor. The court held in Ofi v.
E.F.C.C'" that where the settlor has expressly or by necessary implication abandoned any beneficial
interest in the trust property, there is no resulting trust. A resulting trust arises because of the
transferor’s intention but if such a transaction is meant to be held on a resulting trust, the transaction
should be qualified by explanations, exceptions or conditions attached at the time of the transaction
to qualify as a resulting trust.}’® In other words, there should be no circumstance or factor that will
negate the presumed intention of resulting trust. The House of Lords in Westdetsche v Islington
London Borough Council*”" redefined the basis upon which equity implies resulting trusts. In this
case, lord Brown-Wilkinson explained that:!'8

Under existing law a resulting trust arises in two sets of circumstances: (a) A makes
a voluntary payment to B or pays( wholly or partly) for the purchase of property
which is vested either in B alone or in joint names of A and B, there is a
presumption that A did not intend to make a gift to B; the money or property is
held on trust for A (if he is the sole provider of the money) or in the case of a joint
purchase by A and B in the shares proportionate to their contributions...(b) where
A transfers property to B on express trusts, but the trusts declared do not exhaust
the whole beneficial interest. Both types of trusts are traditionally regarded as
examples of trusts giving effect to the common intention of the parties.

174 (1996) AC 699.
175 ibid. p.708.

177(1963) E.N.L.R 19.
178 (n, 86) 68.
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This illustration of resulting trust does not distinguish between presumed and automatic
resulting trust; rather, circumstances (a) and (b) above are illustration of trusts giving effect to the
common and presumed intention of the parties. Although resulting trusts are divided into presumed
and automatic, the underlying theme in both trusts is the same.'’® At the heart of the matter is the fact
that a person who does not dispose of his property effectively, that is through gift or bargain that
undisposed property remains his own as it does not belong to anyone else. It is a fundamental rule of
property law that rights in things should not be simply abandoned but must belong to a person.

Resulting trust which is largely synonymous with an implied trust will arise where one person
purchases property in the name of another person. In that situation, there is presumption of resulting
trust to the real purchaser. Thus, if A pays for property which is conveyed by him to B, the general rule
is that B is presumed to be a trustee of the property for A. Thus, in Ukatta v. Emembo*®°, the defendant
agreed in writing to assign the plaintiff a lease of a plot of land at Aba as soon as he obtained an
assignment of it from the crown lessee. In pursuant of the said agreement, the plaintiff paid N1, 000
the full purchase price to the defendant. Later when the lease expired, the plaintiff at the defendant’s
request paid the renewal fees, which was obtained in the defendant’s name. It was held that since the
plaintiff had provided the purchase money and paid for the renewal of the lease, a resulting trust arose

in his favour and the defendant held the new lease as trustee for the plaintiff.

1.3.5 Completely Constituted and Incompletely Constituted Trust

A trust is completely constituted when the necessary steps have been taken to vest the property in the
trustees for the benefit of the beneficiaries.’®" Until a trust is completely constituted, it remains
incompletely constituted. The distinction between completely constituted trust and incompletely
constituted trust is important for two reasons. 8 First, for a completely constituted trust, a beneficiary
can enforce the trust even if he has not furnished consideration. Secondly, the beneficiary must have
given value before he can enforce an incompletely constituted trust. This is based on the equitable
maxim ‘equity does not aid the volunteer’. The beneficiary having not given value is a volunteer and

therefore equity will not help him to enforce an incompletely constituted trust.

179 ibid, 75.
180 M, Nabiebu and T.O Takim, ‘The Consent Provisions under the Nigerian Land Use Act: The
Equal and Unequal Scale of Justice,” Vol.5 (4) (2019) International Journal of Law, 112.
181 No one can give what they do not have.
182 C.A. Onah, ‘Justifying the Requirement of Consent under the Land Use Act: A Historical and Equitable
Perspective’ (13) (2) 2022 NAUIJILJ,113.
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1.4  Vesting of Property in Trustee

Alienation and ownership are not mutually exclusive as it is possible to find a connection
between them. The requirement of consent is intrinsically linked to the concept of ownership since
alienation is one of the incidences of ownership.®® The Land Use Act having vested all lands in the
Governor on trust, it seems the Governor is constituted as a trustee with a legal title. On the basis of

118 a person who does not own land cannot alienate same

the latin maxim, nemo dat quod non habe
or part of it without the consent of the Governor in whom title has been vested because the interest of
the holder became short of absolute ownership.!® Obtaining consent is an acknowledgement of the
title vested in the Governor and the supervisory role he plays over all lands in the state.'® Consent is
considered as part of administrative duties of the Governor which should be discharged in a manner
that will protect the right of Nigerian to property.'8’

However, a trust is not completely constituted until the property is vested in the trustee. Thus,
the mere appointment of a trustee does not automatically vest property in the trustee. It is therefore
necessary for the instrument of appointment to also provide for the vesting of the trust property in the
trustees. 8In respect of original trustee, the transfer of property must be effected using the appropriate
methods of transfer. In the case of real property such as land, transfer is effected through execution of
a deed of conveyance of the land in favour of the trustees.'® In the case of new or subsequent trustees,
the vesting could be by a vesting declaration by the appointing agency or contained in the deed of
appointment, conveyance or transfer to the new trustee by the previous trustee(s) in whom the property
is vested or a vesting order by the court in a case where it is impossible or difficult to procure the
transfer of the trust property to the new trustees by the settlor or existing trustee.!%

The provisions of the Land Use Act have vested all lands in the territory of the state in the state

governor, while the land in Federal Capital Territory Abuja is vested in the President but the interest

183 (n,4) 114
184 N, Iroaganachi, ‘Governor’s Consent, A Challenge to Land Alienation in Nigeria’ Vol.8(4)(2021) Nnamdi
Azikiwe University Journal of Commercial and Property Law, 91.
185 Bakibinga, D.J, Law of Trusts in Nigeria (Department of Law, University of llorin, 1989)158.
186 jbid., p.158.
187 (n 20)195.
188 jbid.,p.195.
189 Sections 5 & 6 of the Land Use Act, 1978.
190 Section 26 of the Land Use Act,1978.
191(2017) 17 NWLR Pt. 1594 P. 260
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that an individual can acquire and transfer is a right of occupancy.'®*The Land Use Act has further
provided that any alienation of interest in land without the consent of the Governor is void; that is, it
has no legal effect.!®® In Bulet Int’l (Nig.) Ltd. v. Olamiyi*®, it was held that by virtue of the provisions
of section 26 of the Land Use Act 1978, any transaction or any instrument which purports to confer
on or invest in any person any interest or right over land other than in accordance with the provision
of the Land Use Act shall be null and void.***Thus, every settlor must comply with the provisions of
the Act by obtaining consent of the Governor before he can vest the landed property or interest in the
land in the trustee.

The question therefore is whether consent of Governor is required to create trust of real
property. The Land Use Act provides that it is not lawful for a holder of Right of Occupancy to alienate
his right of occupancy or any part of it by Assignment(sale), mortgage (tendering it as security for
loan), lease (transfer of possession for three years or more in exchange for rent) or otherwise without
the consent of the Governor.'*® The provisions do not expressly mention trust and there is nothing in
the provision to suggest that trust is contemplated. However, consent may be given to an alienation of
right of occupancy to a person below 21 years if the grant of the right of occupancy or assignment is
made to a trustee appointed for the child.!®” This implies that a trust can be created with the child as
beneficiary. But the provisions of sections 21 and 22 of the Act seem to be silent on the alienation by
way of trust.

Nwabueze explained that declaration of trust can take two forms; the first form involves
conveyance to trustees for the benefit of beneficiary while the second form does not involve
conveyance as the settlor merely declares himself as trustee for the beneficiary.’®® The author posited
that declaration of trust in the second form does not alienate or dispose of any interest in land in a

manner mentioned in sections 21 and 22 of the Land Use Act and therefore, the consent of the governor

1

©

2 ibid., p. 286 paras D-E.
3 Sections 21, 22, 23 and 26 of the Land Use Act, 1978.
4 Section 7 of the Land Use Act, 1978.
1% R.N. Nwabueze, ‘Alienations Under the Land Use Act and Express Declarations of Trust in
Nigeria’, (52(1) (2009) Journal of African Law, 84
1% jbid,59.
197 ibid,85-87
198 Banire, M. “Administration of Consent Provision under the Land Use Act: a Curse or Blessing for
Development- Case Study of Lagos State”. In, Utuama, A.A. (ed) Critical Issues in Nigerian Property Law,
( Lagos: Malthouse Press Limited, 2016)115.

1

©

1

)

886



is not required.'*® Although the author argued that the beneficiary under a declaration of trust does not
necessarily acquire right or interest in the land, the author seem to acknowledge that the beneficiary
may obtain right or interest in the land by operation of law.
That notwithstanding, Nwabueze’s argument seems to overlook the different modes of creation of
trust. This is perhaps the reason why Nwabueze argued that declaration of trust by a holder of right of
occupancy does not require consent since declaration of trust by a settlor is not alienation as envisaged
by section 22 of the Land Use Act.?%It is also important to note that trust can be constituted in different
ways so that a holder of a right of occupancy can make himself along other persons as trustees of the
land for some beneficiaries. In such a case, consent of Governor is required. Similarly, if the holder
of the right of occupancy wants to appoint a different person as a trustee, the consent will be required
because, in both instances, there will be conveyance of the land trustee(s) other than or in addition to
the holder of the right of occupancy. Unfortunately, the Land Use Act does not seem to distinguish
such modes of creating a trust as require consent for alienation of the right of occupancy.

In any case, the requirement of consent constitutes a serious constraint to a settlor who is
desirous to create a trust in respect of his right of occupancy over real property. Consent requirement
has become a clog in the wheel of economic development.?’! The procedure for obtaining consent has

remained difficult and problematic.

1.5 Conclusion

Alienation of right of occupancy over customary land is subject to consent of the local
government while alienation of statutory right of occupancy requires consent of the Governor.
Requirement of consent before alienation is important as it ensures accountability and security
of right of occupancy by ensuring transactions involving alienation of the right are documented
and the grantor is actually aware of such transactions. However, the Land Use Act seems to be
silent whether creation of trust is considered as alienation under section 21 and 22 of the Land

Use Act. This issue is fundamental because of the provisions of section 26 of the Land Use Act
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which renders such alienation without the requisite consent invalid. This article therefore found

that although the Land Use Act does not mention trust as a method of alienation, creation of

express trust does not automatically involve alienation of right of occupancy by the holder to

another. More so, implied trusts are not contemplated by sections 21 and 22 of the Act since such

trusts arise by operation of law. It is therefore suggested that in determining whether consent is

required for creation of trust, the criterion should be based on substance rather than the form of

the trust. That means, Consent should be required where the trust involves conveyance from the

holder to a different person(s) as trustee. However, declaration of trust by the holder does not

require consent because it does not constitute alienation of right of occupancy.
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